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The present document is to be 

considered a study note. That which 

is expressed herein cannot therefore 

be used and/or interpreted as a legal 

opinion. 

  

Re: THE ACCOUNTING TREATMENT OF THE REIMBURSEMENT OF LEGAL EXPENSES   

 

Dear Client, 

On this occasion we shall be examining the accounting treatment of the reimbursement of legal expenses. 

 

Art. 91 of the code of civil procedure, along with art. 92 and 93, introduce the so-called “loser pays” principle; 

the law states that “with the sentence that closes the trial before him/her, the judge orders the losing party 

to reimburse the expenses of the other party and  liquidates the total value of these along with the defence 

fees”. 

The same principle is also stated by art.15 Legislative Decree n.546/92 which provides that: 

“The losing party is ordered to reimburse the expenses of the trial that are liquidated with the sentence.  

The expenses of the judgement can be compensate entirely or in part by the tax commission only in the event 

of reciprocal loss or if there are serious and exceptional reasons that must be expressly motivated ”. 

 

The Court of Cassation recently expressed itself on the issue and with sentence n. 930/2015 stated the 

principle according to which: “the party that is entirely successful cannot be ordered to pay even a minimal 

share of the trial expenses”. 

Without focusing on purely legal aspects we shall now examine the fiscal and accounting treatment that is 

to be adopted in the event of loss or success in a trial. 

We must firstly refer to circular n.203/E of 06.12.1994 in which the Revenue Agency clarified that the 

professional  (attorney) must correctly invoice his/her client for fees that are due as well as VAT, highlighting  
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in the document that the payment of this was made by the losing party: “in the event of the successful party 

having its expenses paid by the losing party pursuant to art. 93 of the code of civil procedure, the right which 

is established in favour of the attorney in virtue of the legal pronouncement means that he/she can expect, 

in principle, directly from the losing party, even that which is due to him/her as VAT. The party that pays the 

compensation, pursuant to art. 18 of D.P.R. n. 633 of 26 October 1972, remains, however, the client, to whom 

the professional must issue the respective invoice, which must highlight that, with regard to both the fees and 

the associated  tax , the payment was made by the losing party, on the basis of a binding obligation contained 

within the sentence. The payment of the sum corresponding to the VAT by the losing party can be seen only 

as a cost of the trial and is made both as compensation and as a sentence, as a result of which the losing party 

is exclusively to be seen as obliged to hold the counterparty harmless, like every other capital charge, from 

the cost of the trial”. 

 

The first problem that emerges relates to the deduction of VAT; on this issue the procedure clarified that if 

the successful party is a taxable party, it has the right to deduct the tax and for this reason the losing party 

does not have to pay it. Indeed. art. 18 of D.P.R. 633/72 provides that the party that  sells goods or provides 

services that are subject to taxation must charge the respective tax, as compensation, to the purchaser or to 

the customer; essentially, the defence attorney will issue an invoice to his/her successful client and only the 

latter can deduct the VAT on the fees. The provisions of art. 18 are therefore in line with that which was 

stated by the Tax Authorities, however we need to establish what would happen if the successful party 

applies a total or partial pro rata. In such cases the losing party must refund the value of the legal expenses 

including VAT, in the same way, in the event of partial non-deductiblity, it will be necessary to determine the 

VAT that is due by applying the definitive percentage of the pro rata as per the tax return for the previous 

year. 

 

With regard to the deduction of the cost we need to refer to the matching principle according to which the 

deduction can be made by the losing party in that the successful party off-sets these expenses with the 

reimbursement. 

With regard to the accounting treatment that should be adopted, a distinction must be made between the 

entries for the losing and successful party. 
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The losing party will record the cost by documenting it with a receipt issued by the successful party or simply 

with the sentence - an invoice will not be necessary since there are no services being provided between the 

parties but only a compensation, which, as such, does not require the application of VAT. 

The registration will be made in the following form: 

Compensation of legal 

expenses (is) 

to Bank current account (bs) 

 

On the basis of the sentence the successful party will record the credit with the losing party as follows: 

Credits from losing party (bs) to Reimbursement of legal 

expenses (is) 

 

The entry “Reimbursement of legal expenses” will be allocated to the income statement in A5 “other 

revenues and proceeds”.     

Subsequently the successful party must record the collection of the credit: 

Bank                          to Credits from losing party       

 

With regard to the taxation of the reimbursements of legal expenses it should be noted that these represent 

taxable revenues and are as such subject to ordinary taxation. In relation to the obligation to pay the 

withholding tax this rests with the successful party. 

 

Please let us know should you require additional information or clarification on the above points. 

 

Yours sincerely,  

 

        CH International 


